Unit 10 Supplement

Performance Evaluation

Overview

Although performance appraisals can be an effective way of measuring employees’ success, they can also be the target of legal backlash if they are not completed correctly.

Questions

1. How can an employer fend off discrimination claims when the performance of an employee in a protected class takes a turn for the worse, eventually resulting in the employee’s termination? 
2. How can an employer insulate itself from claims that an employee’s record of “poor performance” was fabricated in order to justify his/her discharge?
3. What can an employer do to prevent performance appraisal legal problems?
Answers

1. How can an employer fend off discrimination claims when the performance of an employee in a protected class takes a turn for the worse, eventually resulting in the employee’s termination? 
Unless an employer has the documentation to back it up, the termination of an employee in a protected class for performance problems could be looked upon by a court as discriminatory. Before making a discharge decision based on failing performance, run through this mini-checklist to see if it could be viewed as discriminatory by a court.

a. Do you have sufficient evidence?  Examine the information you have collected to determine if it accurately reflects the employee's performance.

b. Do you have proper documentation?  Check the employee's personnel file to see if prior disciplinary action and management responses have been properly documented.

c. Have you considered the timing of the discharge?  Discharge decisions that immediately follow a complaint or participation in a protected activity may be perceived as retaliatory and discriminatory by the court. 

d. Is the termination fair?  Inspect personnel records of other employees to see if discharge has been imposed in the past for similar performance problems.

e. Have you run your termination decision by an objective third party?  Discuss all termination decisions with a member of upper management to ensure your objectivity and fairness.

2. How can an employer insulate itself from claims that an employee’s record of “poor performance” was fabricated in order to justify his/her discharge?
You must have records to support all your employment decisions.  So go ahead and document poor performance, but make sure your record-keeping is not selective.  Trying to “build a case” against an employee will surely backfire in court.

Incorporating the following tips into your appraisal system will help you avoid charges that you created a case after the fact in order to justify a discharge.

a.  Record the good with the bad.  If an employee has poor attendance, but good job performance, write it down.  Records filled only with negatives don’t have positive effects in court.

b.  Don’t restrict record-keeping to poor performers.  Document those who are meeting or exceeding performance standards, too.  Comparisons help you recommend raises and promotions, as well as hand out discipline or defend against discrimination charges.

c.  Stick to a performance review schedule.  Reviewing performance at irregular times can be seen as artificially building a case.

d.  Be especially careful when dealing with employees who have pending litigation against the company.  This doesn’t mean giving them preferential treatment, but they shouldn’t be penalized, either.

e.  Be consistent. Don’t come down hard on one employee but treat another with kid gloves for the same offense — even a hint of retaliation can be disastrous.


3. What can an employer do to prevent performance appraisal legal problems?
Here are some pointers to keep performance appraisals on court-friendly terms.

a.  Define employee expectations.  Goals must be identifiable in order for employees to attain them.  Assess areas in which employees need improvement and provide them with the necessary feedback, resources, and training they need to improve performance.

b.  Integrate feedback into day-to-day operations.  If an employee needs coaching or training to improve his/her performance, why wait several months until an annual review to inform the employee?  Let employees know on a regular basis how they are progressing, where they need to improve, and what must be done to achieve their objectives.

c.  Standardize performance criteria.  When defining performance criteria, use standardized language so comparisons of performance can be made among employees companywide.  Also, clearly define and articulate the criteria that will be used to measure employees’ success in meeting goals.

d.  Evaluate employees on performance results.  Measure how well an employee has performed against objectives and goals.  Consider whether goals have been exceeded, met, or missed.

e.  Practice what you preach.  In order for a performance appraisal system to be fair and successful, it must be driven from the top executives down through the rank and file.  Therefore, executives, managers, and employees alike must be willing to give and get performance feedback.

f.  Avoid addressing performance and compensation simultaneously.  When pay increases are discussed during performance reviews, employees listen for word about their increases and tune out performance development issues.  Instead, discuss pay raises in a separate meeting with a broader explanation of how and why the amount was determined (by performance standards).

g.  Focus on the future.  Rather than rehash every right or wrong move the employee made in the past, focus on what should be accomplished in the future.  Emphasize what the employee is going to do in the coming year.

h.  Keep personalities out of the review.  Focus on the employee’s performance, not his/her personality.  If personality problems are taking a toll on performance, describe how a shift in behavior would positively affect performance.

Source:  Alexander Hamilton Institute.  
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